
This memorandum presents the basic discussions at our meeMng with rep~ves from
~e Sacramento District of the U.S. An~ay Corps of Engin~rs (Corps) on March 29, 1996. The
discussion focused on the fact that the Corps will have permit authority over only the project
iraplemeatatioa phas~ of the CALFED Bay-Delta P~ogram (I~gYam); fl~ Corps will no~ have mxy
permit at~hcvity for the adoption of the Program that will be analyzed in the ProoMxm Environmental
Impact Stat~ment/~viromlmataI Impact Report (EIS/EIR). AJso, the Corlm in~ that ff C~
wish~ th~ C .~.to focus its Section 404(bX1) ahemadve$ analysis, for tl~ p~jcct implem~atation
phase, o~ ~ altanmtive, a~d ilo(~visit th~ broad~ altern~v~ sea-ted for the Program EISIEII~.,
th~ Program EIS/EIR should ~COrl~rate th~ re~lUir~mcttts of the U.S. F_aavironn’tem~ Protection
Ag~y (F_2A) Section 404(b)(1) GttideKaes.

U.S. Army Corps of Enginear~ Permit Authority

As ~ in our ~ with tlm Corps on Mam~ 29, 1996, the Cox~ does not expe.zt to
have lx~rmittivg authority under Section.404 of the Clean Water Act for CALFED’ s program.phase
of devea~ivg the loagA-enn solutions for th~ Bay-D~lta. Under Section 404 of the Cloa~ Wat~ Act,
the Corps mgtflat~ tim discharge of dr~ge or fill material into waters of th~ United Stores. The
dev~~ of the Program may imlude selecting ~ altt_ax~w that involves tim ~ of dredge
or fill mmt2~ into wate~ of the Unit~ State, s; however, rim decisioa to select a particular alternative
would not involve any.groundMisturbing activities aad, th¢r~foro, would not rextuim a permit from
the Corps. A number of the actions during the iraplementation phase of the selected Program
altemafive would require a peru,& from the CoWs.

Although no Corps permit action would be required at the Program development level, the
Corps idemilied a concern regarding uffiization of the altcTnatives analysis from th¢ Proodam EIS/EIR
for rim future Corps permit process foz the actious duri~g the implementation phase of the select~
Pmsram ahea’native. Sex.on 404(b) of the Clean Wa~: Act dire.zts that Corps permits issu~ under
Semion 404 comply wi~h EPA Section 404(bXI) ~es. ~ guidelines requi~e that th~ Corps
issu~ a l~m’~t o~y in the abs~nc.~ of "ia’actic~ble’ altm’nafiws to th~ proposed discharg~ that would
have a less advers~ impact on" the aquatic ~osyst~rn. This requirement warrants an alternatives
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analysis for projects to disc, era the those that am least ~nviro~r~utally ~g and practicable.
No~¢onfonnanc~ with EPA Section 404(bX1) Guidelines is grounds for pezmit denial.

Compliance wi~ EPA Section 404(bX1) Guidelines

Compliance with Section 404(b)(I) Gui~lin~s is qualitative and involves exercise of the
Co~’ jt~lg~ncut in applying the gu~lines to a ~n-ait application. The guidelines d~re~ that wl~en -
tl~ prop~cl activity is not wa~. r~ndent, there is a presumption that less ~ practicable
upland almmativ~ ~ydst. Acoording to EPA Craide3ht~, tt~ prattle.ability of an alt~giv~ is a "
function of cost, t~bnicaL and ~ factors, including availability to the project proponent at the
~ of rnar~ ~atry, as reia~ ~ tl~ project proponcm in light ~ overall project purposes and private
and public ace, d supporting the project purpose. An area not presently owned by th~ applicant that
could bc reasonably obtained, utilized, cxpandexl, or managed in o~r to fulfill th~ basio purpo~ of
th~ proposed action should also be conside~ ia an alternative. The applicant bears the burden of ’ ’
demonstmlgng that no practicable alternatives exist that wiI1 na~ ~e project purpose.

The selection of akemafi,¢ actions that shonld be analyzed to s~legt the 1cast cnvironmenta~y
damagh~ practicabI~ aIte.maflw is based on the effectiveness of an action in mccffug tl~ project
purlxx~. TI~ project purpose should alIow th~ Corps to consider a broad ra~ of attematives that
may be considered ~le. The project purpose should be defined so potential alternatives that
may oth~ be considetexl pmcticable arc not unduly � "tanina~. The Corps does not aI1ow th~
applicant to define the purpose so narrowly as to #liminato any ot~ alten~tiv~ location or design.
When the Corps analyzes projects vdth mul. tipl~ project objectives it will analyze separate altgmadv¢
actions to meet each objective. The applicant must sometimes extensively jus~ tl~ purpose and

onsit~ altero~tivcs. If cost (L¢., affordability) is a facto~ in ~fming pra~e~le alternatives, tl~
applicant is of~n required to pcovide jugtificatiOn of f~uancial constraints.

Application to CALFED Bay-Delta Program ~IS/~IR Alternatives Analysis

En.aing the implem~ntadon phase of t!~ Program, a p~rmit from the Co~s will bo rcquir~
fo~ actions t~ will involve th~ discharge of dredg~ or fill material into watgrs of the United States.
As part of ~ permit re,dew for implementation of the Progra~ actions, the Corps will be required to
~ ¢xanpliance wRh EPA Sgction 404(bX1) Gt~lines. The Corps indicated at the March 29,
1996 ~ that the program ~ could be used in documenting compliane.~ with EPA Section
z~04Co)(1) Guidelines for the alternative analysis requirement for "offsite" alternatives (i.e., at the
Program ~on implementation level, the Corps would no~ revisig the issue of developing alternatives
to meet the overall program obOe.calves and would focus only on the onsite altemafiveg to permit the
kmS~ e~vironmenta!ly ~g practicable alternative) providegl that It~ range of altemafives satisfied
the requirement of EPA Guidelines. Therefore, while no Corps permit action would be requh’ed at
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th~ P~gram d~lopme~ level, ~he akemativ~ analysis for ~h~ Program EIS~R should also meet the
~ts ofEPA Se.~on 404(b)(I) Guidelines.

The Corps identified a scenario for th~ Program F,2IS/EIR altemafive~ selection process that
potentially could conflict with EPA GUidelines. One of th6 solmion prindples defined to guide the \
efforts of the CALFED team ~ the oltetaatives solecdon proe, e~ requires that an alternative "must
pose no significant rodimct~ impacts." The Corps interpreted this to mean that CALFED agencies

would not coasider alternatives that w.o~. requi~ tl~ use of eminent doraahl proceedings.to acquire
properties. Although this screzafing ~ may be appropriate for the selection of ak~nativea i~ ~he
CEQA/NEPA ~ according to the Cor~. this scmeniug aplx-oach may unduly Limit the analysis
of pottmtiaI practicable alt~matives for imrposes of ~eeting the requirements ofEPA Cmiddines.
Theteforo, ff CAI£ED wish~s to achiew both the objeztive, of CF.QA/NEPA and EPA Guidelines,
it may not be appropriate to uso this particular principle to screen out otherwise practicable/
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